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The Committee will meet at 10.00 am in the Robert Burns Room (CR1). 

1. Decision on taking business in private: The Committee will decide whether
to take item 4 in private.

2. Children and Young People (Information Sharing) (Scotland) Bill: The
Committee will take evidence on the Bill at Stage 1 from—

Norman Conway, Detective Chief Inspector, Police Scotland; 

Megan Farr, Policy Officer, Children & Young People’s Commissioner 
Scotland; 

Maggie Murphy, Senior Curriculum Manager, Glasgow Kelvin College and 
representative of Colleges Scotland; 

Judith Tait, Service Manager Strategic Scrutiny (Children and Justice), 
Care Inspectorate; 
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Ben Farrugia, Head of Development & Innovation, Centre for 
Excellence for Looked After Children in Scotland; 

Donna McEwan, Practice Development Advisor, Centre for Youth 
and Criminal Justice; 

Teresa Medhurst, Director of Strategy and Innovation, Scottish Prison 
Service. 

3. Review of Evidence (in private): The Committee will consider the evidence it
heard earlier.

4. Work programme: The Committee will consider its work programme.
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Education and Skills Committee 
Children and Young People (Information Sharing)(Scotland) Bill 

25 October 2017 

INTRODUCTION 
Witnesses in panel 1 represent organisations who will be required to consider sharing 
information with the Named Person.  In panel 2 the focus is on children who are already 
involved with statutory agencies, whether as looked after children or young offenders.   
Links are provided to written submissions.  A submission was not received from the 
Scottish Prison Service. 

PANEL 1 

 Norman Conway, Detective Chief Inspector, Police Scotland (see also submission

to Finance and Constitution Committee)

 Megan Fair, Policy Office, Children and Young People’s Commissioner

 Maggie Murphy, Senior Curriculum Manager, Glasgow Kelvin College, Colleges

Scotland

 Judith Tait, Service Manager Strategic Scrutiny (Children and Justice),  Care

Inspectorate

PANEL 2 

 Ben Farrugia, Head of Development & Innovation, Centre of Excellence for 

Looked After Children in Scotland (CELCIS)

 Donna McEwan, Development Adviser, Centre for Youth and Criminal Justice

 Teresa Medhurst, Director of Strategy, Scottish Prison Service 

This paper suggests possible themes for discussion.  Further background on the bill is 
available in SPICe briefing 17/59.  Submissions received on the bill are available on the 
Committee web pages.   

The Finance and Constitution Committee have received written submissions on the bill. 

The Delegated Powers and Law Reform Committee heard from the Cabinet Secretary on 
19 September.   

On 20 September the Committee heard from legal professionals and health professionals. 

On 27 September the Committee heard from local authority employees in education and 
social work and an academic who teaches social workers.   

On 4 October the focus was on schools and the information commissioner.  

The annex to the paper provides further information on Codes of Practice issued under 
other legislation. 

http://www.parliament.scot/S5_Education/Inquiries/20170825Police_Scotland.pdf
http://www.scottish.parliament.uk/S5_Finance/General%20Documents/E_Police_Scotland__Children_and_Young_People.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170825CYP_Commisioner_Scotland.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170825CollegesScotland.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170825CollegesScotland.pdf
http://www.scottish.parliament.uk/S5_Education/Inquiries/20170824Care_inspectorate.pdf
http://www.scottish.parliament.uk/S5_Education/Inquiries/20170824Care_inspectorate.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170825CELCIS.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170825CELCIS.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170825CELCIS.pdf
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/9/1/Children-and-Young-People--Information-Sharing--Scotland--Bill
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105563.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105399.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/99731.aspx
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11098
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11116
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11137


Agenda item 2  
  ES/S5/17/26/1 

 2 

PANEL 1 
 
The witnesses in panel 1 work for organisations which are both ‘listed authorities’ under 
schedule 3 to the Children and Young People (Scotland) Act 2014 and ‘relevant 
authorities’ under schedule 2 to that Act.  The full list of relevant and listed authorities is 
given below.  Provisions that cover organisations represented by witnesses in Panel 1 are 
highlighted in bold. 
 

 NHS 24 

 NHS National Services Scotland 

 Scottish Ambulance Service Board 

 State Hospitals Board for Scotland 

 National Waiting Times Centre Board 

 Skills Development Scotland 

 Care Inspectorate (Social Care and Social Work Improvement Scotland) 

 Scottish Sports Council 

 chief constable of the Police Service of Scotland 

 Scottish Police Authority 

 Scottish Fire and Rescue Service 

 Commissioner for Children and Young People in Scotland 

 a “post 16 education body” under the Further and Higher Education 

(Scotland) Act 2005  

 Scottish Ministers (a listed authority but not a relevant authority.  In this Act, 

intended to ensure inclusion of the Scottish Prison Service) 

 

THEME 1: ROLE OF LISTED AND RELEVANT AUTHORITIES 
The witnesses are from organisations that would be required to consider whether to share 
information with the named person.  In the 2014 Act as currently drafted (but not in force) 
they would be required to provide information rather than only consider whether it could be 
provided. 
 
The bill proposes that a ‘relevant authority’ must consider whether to share information 
with the named person service provider.  In doing so, they must follow the Code of 
Practice.  They must consider whether to share if the information: 
 

 could “promote, support or safeguard wellbeing”, and 

 sharing is permitted under data protection or other law 

In addition, both ‘listed authorities’ and ‘relevant authorities’ must comply with a 
‘reasonable request’ for information, advice or assistance from someone exercising 
functions in relation to a ‘child’s plan.’ (s.40, 2014 Act). In doing so, they must follow the 
Code of Practice (proposed s.40B). 
 
Many of the organisations included as relevant or listed authorities will be likely to come 
across ‘wellbeing’ concerns.  For example, the police make the majority of referrals to the 
Children’s Reporter.  This means that they are also likely to come across concerns that do 
not reach the threshold of either child protection or the criteria for referral to the Reporter.  
They have a ‘Concern Hub’ which manages the sharing of ‘wellbeing’ information. 
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Since august this year the Children’s Commissioner has a new statutory role to investigate 
individual complaints1.  This may result in them being more likely to come across 
information that could be a ‘wellbeing concern.’ 
 
The Care Inspectorate register and inspect a range of children’s services, which may result 
in them identifying ‘wellbeing’ concerns. These services include: child-minding, day care of 
children, care at home, support services, housing support, adoption, care homes for 
children, childcare agency, fostering, nurse agency, offender accommodation, school care 
accommodation and secure care. 
 
Colleges provide education to many young people under the age of 18 and in their written 
submission Colleges Scotland note the importance of sharing information at points of 
transition, particularly for young people with additional support needs. 
 
The Committee may wish to discuss: 

 The extent to which witnesses expect that their organisations will share 

information with a Named Person Service 

 Whether their organisations have done any preparatory work in relation to the 

duty to consider sharing information 

 
THEME 2: RESOURCES  
The Financial Memorandum does not include any estimated costs for those organisations 
named in schedules 2 and 3.  These organisations will be required to consider whether to 
share information with the named person service. 
 
Police Scotland’s submission to the Finance and Constitution Committee notes that: 
 

“There appears to have been no consideration given within the memorandum 
regarding financial commitments for Police Scotland.  
[…] 
The likely finance and resource commitment required by Police Scotland to 
effectively implement the new legislation within the required timescales should be 
considered on a par with our colleagues in local authorities and health boards.” 

 
The Financial Memorandum states that: 
 

“Prior to the postponement of the planned August 2016 implementation, local 
authorities health boards Police Scotland and other organisations had confirmed 
that they were prepared to be compliant with these parts of the 2014 Act on 
commencement.  Hence, consequential costs from this bill only relate to the effect 
of the bill in amending provisions and inserting new provisions in Part 4 and Part 5 
of the 2014 Act.” (para 7, Financial Memorandum). 

 
 

                                                 
1
 Commencement of s. 5 Children and Young People (Scotland) Act 2014 by Children and Young People 

(Scotland) Act 2014 (Commencement No. 12 and Saving Provision) Order 2016/254. 
 

http://www.parliament.scot/S5_Finance/General%20Documents/E_Police_Scotland__Children_and_Young_People.pdf
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The Committee may wish to discuss: 

 The specific resource and workload implications of a duty to consider sharing 

information, for those who will share information with Named Persons 

 How these differ from the resource implications of the Named Person service 

generally  

 What the administrative impacts might be of a ‘duty to consider’ information 

sharing (for example requirements to record decisions) 

 
 
THEME 3: CURRENT PRACTICE AND THE NEED FOR FURTHER LEGISLATION 
With previous witnesses the Committee has explored current practice in information 
sharing.  For example, Gillian Fergusson, (Scottish Council of Independent Schools) told 
the Committee that: “the practice is not to share without consent” and that: “A lot of 
colleagues are already thinking about the duty to consider and what they are doing with 
information, so it would not change what we already do.” (4 October, col 3).  
 
Jackie Niccolls (Glasgow City Health and Social Care Partnership) said: “from a social 
work perspective [the duty to consider] does not represent much of a change at all.  Day 
and daily, we take in information, process it and decide what information it is appropriate to 
share and who it is appropriate to share it with.” (27 September, col 4). 
 
The Committee has also heard views from the perspective of health practitioners.  For 
example, Valerie White (consultant in dental public health) told the Committee that: “best 
practice is to seek consent if that is possible” (20 September, col 23). 
 
Turning to this week’s witnesses, in their submission to the Finance and Constitution 
Committee, Police Scotland describe their ‘Concern Hub’ which shares wellbeing 
information under existing legislation. 
 

“The Police Scotland Risk and Concern Project have been in existence for over 2 
years and have largely been focussed on Concern Hub improvement with the 
introduction of a standard business process to bring greater consistency to the 
management, assessment and sharing of wellbeing concerns with partners. This 
work has placed a great emphasis on the use of existing legal gateways to share 
information with partner agencies, with each and every concern report subject to an 
assessment where it is considered for sharing and then either shared or closed and 
the rationale recorded accordingly. This appears to be in accordance with the 
provisions of the new Bill.” 

 
In their written submission the Care Inspectorate refer to evidence from their inspections 
and state that: 
 

“Through our inspections we have found that most areas have developed 
mechanisms for sharing information about individual children with the relevant 
services to assess whether additional help might be required, while carefully 
balancing the need to ensure children’s wellbeing and safety with the requirements 
of data protection legislation.” 

 
They have also found that: 
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“Overall, services are responding well to concerns about children’s wellbeing.  
Practice is less consistent where adult behaviour is impacting on children’s 
wellbeing, rather than their immediate safety.” 

Another strong theme in oral evidence is the uncertainty caused by the Supreme Court 
judgement.  For example this was referred to by Valerie White (20 September, col 23)  

“Since the ruling there is a degree of confusion about what we can and cannot 
share and the threshold for sharing information.” 

and by Gillian Ferguson (Scottish Council of Independent Schools ) who commented that 
an increase in communication spurred by the passing of the 2014 Act had since decreased 
in the wake of the Supreme Court judgement (4 October, col 4). 

This is also raised by CELCIS in their submission. 

The Children’s Commissioner considers that the bill does not add any clarity to the 
threshold for sharing data and does not address the technical deficiencies raised by the 
Supreme Court. 

The Committee may wish to discuss: 

 Whether Police Scotland consider that the bill will make a difference to the

way they operate their Concern Hub

 Whether the other witnesses already share wellbeing information and on what

basis

 Where witnesses do share ‘wellbeing’ information – how do they define

wellbeing

 How uncertainty over the legislative position has affected their practice

 Whether the Named Person service needs these statutory information sharing

provisions in order to be effective

THEME 4: DATA PROTECTION 
The bill would require organisations to consider whether they can share within data 
protection or other law.  Separately from this bill is the issue of the degree of knowledge 
and expertise on data protection.  Whether or not this bill is passed, any information 
sharing would have to comply with data protection law and those requirements are 
changing due to GDPR.  The difference the bill would make is that people would be 
required to consider whether they can legally share information.  In other words, ‘wellbeing’ 
information couldn’t just be ignored because the decision about whether it should be 
shared might be complicated. 

Much of the evidence put to the Committee by practitioners focuses on the importance of 
getting consent for sharing information that is below the ‘child protection’ threshold.  
However, as the information commissioner made clear (4 October), once the GDPR comes 
into force in May, consent will be much more difficult to use as a gateway to sharing.  
Maureen Falconer told the Committee that: 



Agenda item 2  
  ES/S5/17/26/1 

 6 

“The big issue on consent under the GDPR is pretty much the inability for public 
authorities to be using it where there is an imbalance of power” (4 October, col 29).  

 
In a letter to the Committee dated 17th October 2017, the Information Commissioner 
referred to the two most likely bases for information sharing: 
 

“it is for data controllers themselves to be satisfied at the point of sharing that 
appropriate conditions exist; however as such sharing will normally take place using 
consent or because it is necessary for the delivery of a public task, it is likely that 
conditions will be met.”  

 
Police Scotland note that: “it is difficult for officers to seek explicit consent as standard.” 
and they also refer to public authorities finding it more difficult to meet requirements of 
GDPR where there is an imbalance of power in the relationship between the organisation 
and the child or young person.   
 
Colleges Scotland note concerns about GDPR and emphasis the need for clear guidance.  
They state that: 
 

“should guidance be implemented, this legislation would be unlikely to enhance 

practice further” 

The Committee may wish to discuss: 

 How GDPR will affect witnesses’ approach to sharing wellbeing information 

about children and young people 

 The extent to which concerns about information sharing are related to 

preparation for GDPR rather than the particular implications of the 

requirements proposed in this bill  

THEME 5: CODE OF PRACTICE 
Listed authorities and relevant authorities will be required to comply with the Code of 
Practice.  The Committee has heard evidence that the Code needs to be in plain English, 
and accessible to practitioners.  At the same time, it needs to cover what is a complex area 
of law.  Janys Scott, QC considered that the Code would be: “extraordinarily difficult to 
draft” (20 September, col 6). On the other hand, Maureen Falconer (Information 
Commissioner’s Office) considered that:  
 

“I do not see why the data controller cannot have a process flow for the practitioner 
[…]  That would help to walk the practitioner through the decision-making process 
and enable them to decide whether the information is the sort of information that 
they need to share.” (4 October, col 35) 

 
The written submission from the Children’s Commissioner calls for the Code to: 

 be grounded in children’s rights 

 provide practical advice 

 be easily understood by practitioners 

 include flowcharts and realistic examples 

The Committee may wish to discuss: 

 Whether witnesses have examples of other Codes of Practice that might 

assist in developing the Code under this bill 

http://www.parliament.scot/S5_Education/Inquiries/20171013IN_ICO_to_ES_Committe_re_GDPR_and_Info_Sharing_Bill.pdf
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 What involvement witnesses expect to have in shaping the final Code of

Practice

PANEL 2 

The witnesses in panel 2 are either involved with or have an academic interest in children 
and young people who are likely to already have significant social work support – either as 
‘looked after’ children, or young people in the justice system.   

The Prison Service would be the ‘named person service’ for a person aged under 18 in 
legal custody. 

The Centre of Youth and Criminal Justice focuses on practice development, research and 
knowledge exchange in the field of youth and criminal justice.  

CELCIS (Centre of Excellence for Looked After Children in Scotland) is based at 
Strathclyde University and works to improve policy and practice for looked after children. 

THEME 1: CODE OF PRACTICE 
The bill would create two duties to prepare a code of practice – one in relation to Part 4 
(Named Person Service Providers) and one in relation to Part 5 (Child’s Plan). The 
illustrative code provided to the Committee covers both these duties.   

The Committee has heard extensive evidence on the need for the Code to be accessible to 
practitioners. 

In its submission, CELCIS describe the need for clarity: 

“We are concerned that without accessible, explicit guidance, recent progress in 
improving information sharing will be lost.” 

CELCIS recommend the style and approach of guidance produced by Perth and Kinross 
Child Protection Committee. 

The Committee may wish to discuss: 

 How witnesses would expect to be involved in the development of the final

Code(s) of Practice

 Whether witnesses would expect any substantive differences between the

Code issued under Part 4 (named person) and the Code issued under Part 5

(child’s plan).  Could the same document cover both requirements?

THEME 2: WELLBEING 
Previous witnesses have told the Committee about different understandings of the term 
‘wellbeing.’  For example, on 4th October Lorraine McBride, a head teacher, told the 
Committee that: 

“We take one approach in our authority, but the neighbouring authority might have a 
different understanding because of the training that people there have had, so they 
would have a commonality.  […]  it would be quite useful […] to have guidelines on 
that commonality of threshold.” (4 October col 17). 
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On 20 September Professor van Woerden made a similar point, when discussing the 
assessment of wellbeing using the SHANARRI indicators: 

“One of the challenges with the test is whether it is administered identically by all 
people with the same thresholds.” (20 September, col 36).   

CELCIS work in partnership with a wide range of organisations, as does the Centre for 
Youth and Criminal Justice and so may be in a position to comment on different 
understandings of wellbeing.  

The Committee may wish to discuss: 

 Where witnesses work with a range of practitioners from different settings,

whether they have observed different understandings of the term ‘wellbeing’

and application of the SHANARRI indicators.

THEME 3: CHILD’S PLAN 
Part 5 of the 2014 Act introduced the requirement to develop a ‘child’s plan’ where a child 
or young person has a ‘wellbeing need’ that requires a ‘targeted intervention’.  In such 
circumstances a child is likely to have a ‘lead professional’ as well as a named person.  
Under separate legislation local authorities are already required to have individual plans for 
looked after children (Looked After Children (Scotland) Regulations 2009).   

Section 40 of the 2014 Act requires relevant authorities, listed authorities and named 
person service providers to assist a Named Person by responding to reasonable requests 
for information, advice or assistance in relation to a child’s plan.  Under the bill, those 
sharing information under this section would be required to comply with a Code of Practice. 

It is likely that children and young people involved in the criminal justice system and looked 
after children and young people may need ‘targeted interventions’ and so require a ‘child’s 
plan.’ 

The Committee may wish to discuss: 

 How the child’s plan in the 2014 Act fits with existing statutory requirements

to plan for looked after children

 Extent to which wellbeing information is shared in existing multi-agency

practice.

 How a statutory duty to share information in relation to a child’s plan might

affect existing practice

 Witnesses views on the different formulation of the duty in Part 4 and Part 5 of

the 2014 Act.  That is, in Part 5 (Child’s Plan) there is a duty to share

information in relation to the child’s plan but in Part 4 (Named Person Service)

the duty is to consider to share information.
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THEME 4: IMPACT ON GIRFEC 
The bill aims to support the Scottish Government’s implementation of GIRFEC by 
introducing a statutory requirement to consider sharing information.  Slightly separately, is 
the statutory basis of the Named Person service which is already legislated for but not 
commenced. 

In its written submission, CELCIS consider the statutory basis of the Named Person to be 
crucial to the implementation of GIRFEC: 

“The implementation of the statutory Named Person Service for all children and families 
is an essential component of GIRFEC, as is the statutory Child’s Plan.” 

However CELCIS appear to be less convinced of the need for further legislation on 
information sharing.  CELCIS suggest that legislation may not be the best way to provide 
clarity on information sharing.  Referring to the findings of Fatal Accident Inquiries and 
Serious Case reviews, CELCIS state: 

“Those incidents do not […] demand further legislation now.  What is required is a 
broad programme of activities, centred on the development of clear and 
comprehensive guidance, […] The sharing of information is critical to promoting, 
supporting or safeguarding a child or young person’s wellbeing.  Current law does 
not preclude it.”  

CELCIS also express concern that confusion around information sharing could lead to 
defensive practice which could result in the GIRFEC approach never becoming a reality.  
This concern about ‘defensive practice’ has been raised in previous evidence sessions.  
For example, Lorna Green, policy officer with Royal College of Nursing said this was a 
concern for her members (20 September). 

The Committee may wish to discuss: 

 How the development of GIRFEC as a policy has affected practice in early

intervention and prevention, particularly in relation to looked after children

and youth justice

 The extent to which the particular provisions in this bill (i.e. duty to consider

to share and Code of Practice) are required for the successful implementation

of GIRFEC and ensuring improved outcomes for children?

 How best to create confidence in proportionate information sharing

Camilla Kidner 
SPICe 
October 2017 
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ANNEXE: CODES OF PRACTICE 
 
The bill provides for a Code of Practice to be issued by Ministers on information sharing in 
relation to the Named Person service (Part 4) and the Child’s Plan (Part 5).  Ministers must 
consult on the Code, must lay it in the Parliament and must take account of any comments 
made.  There is no provision for Parliament to vote on the Code. 
 
The bill will come into force two months after Royal Assent.  Therefore any Code of 
Practice would have to be finalised within this period in order for it to be in place when the 
duties to comply with it comes into force.   
 
SPICe has looked at other examples of Codes of Practice and the parliamentary procedure 
attached to them.  The table overleaf lists 12 statutory Codes of Practice (one is a Code of 
Conduct).  This is not a comprehensive list of Codes of Practice – they were identified by 
asking SPICe researchers for examples they knew of from the policy areas they worked in. 
 
Affirmative Procedure  
 
Three Codes were found that were subject to affirmative procedure.  In all three cases, 
there was a duty to comply with the Code.  
 

1. Letting Agents: Duty to comply. Code made as regulations. SSI 2016/133, The 

Code is set out in the Schedule to the regulations.  Subject to affirmative procedure. 

2. Property Factors Code.  Duty to comply. The text of the Code is not included in the 

SSI. SSI 2012/217  Subject to affirmative procedure.   

3. Police Stop and Search Code.  “apply to the functions exercisable by a constable”. 

A court or tribunal must take this Code of Practice into account when determining 

any question arising in the proceedings to which the Code is relevant.  The text of 

the Code is not included in the SSI.  SSI 2017/72.  Subject to affirmative procedure. 

Negative Procedure 
 

4. Mental Health Code, to which persons must ‘have regard’ SSI 2005/417.  Subject 

to negative resolution procedure.   

Vote in Parliament, but not an SSI  
 
Four Codes were found that were subject to a Parliamentary vote but are not SSIs or SIs.  
In two cases, there is a clear statutory duty to comply with the Codes.  The provisions for a 
parliamentary vote on the Codes under the Burials and Cremation (Scotland) Act were 
added at stage 2 following concerns about the level of parliamentary scrutiny. 
 

5. Councillor’s Code.  Duty to comply. Code approved by motion in Parliament.  

Councillor’s code motion S1M-2558 passed 19 December 2001. 

6. Cremation Authority, Burial Authority and Funeral Directors Codes.  Duty to 

comply. Codes approved by resolution of the Parliament (ss 21, 64 and 97 of Act).  

Provisions not yet in force.  The requirements for Parliamentary votes on the Codes 

were added at stage 2 (see ss. 15A, 45A and 66B of the bill as amended at stage 

2).  As introduced, the bill only required codes to be laid in parliament (s67 of the bill 

as introduced).  Following concerns raised by the Delegated Powers and Law 

http://www.legislation.gov.uk/ssi/2016/133/contents/made
http://www.legislation.gov.uk/ssi/2016/133/pdfs/ssipn_20160133_en.pdf
http://www.legislation.gov.uk/ssi/2012/217/contents/made
http://www.legislation.gov.uk/ssi/2012/217/pdfs/ssien_20120217_en.pdf
http://www.legislation.gov.uk/ssi/2017/72/contents/made
http://www.legislation.gov.uk/ssi/2005/417/contents/made
http://www.legislation.gov.uk/ssi/2005/417/pdfs/ssien_20050417_en.pdf
http://www.legislation.gov.uk/ssi/2005/417/pdfs/ssien_20050417_en.pdf
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S1M-2558&DateTo=10/11/2017%2011:59:59%20PM&SortBy=DateSubmitted&Answers=All&SearchFor=All&ResultsPerPage=10
http://www.legislation.gov.uk/asp/2016/20/contents/enacted
http://www.parliament.scot/S4_Bills/Burial%20and%20Cremation%20(Scotland)%20Bill/SPBill80AS042016Rev.pdf
http://www.parliament.scot/S4_Bills/Burial%20and%20Cremation%20(Scotland)%20Bill/SPBill80AS042016Rev.pdf
http://www.parliament.scot/S4_Bills/Burial%20and%20Cremation%20(Scotland)%20Bill/SPBill80S042015.pdf
http://www.parliament.scot/S4_Bills/Burial%20and%20Cremation%20(Scotland)%20Bill/SPBill80S042015.pdf
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Reform Committee about the lack of parliamentary scrutiny, the Minister agreed to 

lodge amendments at stage 2 to require a parliamentary resolution on the draft 

Code.  The Local Government and Regeneration Committee’s stage 1 report said: 

 

“The DPLR Committee was concerned that, given the codes of practice must 

be complied with by burial authorities, cremation authorities and funeral 

directors, the codes were not subject to scrutiny by the Parliament […]The 

Minister advised us— We have accepted the DPLR Committee‘s point on 

that and intend to lodge an amendment at stage 2 to require any codes of 

practice to be approved by the Parliament before they come into force.  

7. Data Sharing Code and Direct Marketing Code under Data Protection Act 

1998.  Can be taken into account by courts.  Codes can be disapproved by 

resolution of Parliament.  If there is no such resolution, the Code comes into effect.  

Similar to negative procedure. 

8. Equality Act Codes of Practice.  Can be taken into account by courts and 

tribunals.  Codes can be disapproved by resolution of Parliament.  If there is no 

such resolution, the Code comes into effect.  Similar to negative procedure. 

No Parliamentary Vote 
 

9. Supporting Children’s Learning Code of Practice.  Local authorities must have 

regard to the Code.  Laid in Parliament, and Ministers must take Parliament’s views 

into account. 

10. Freedom of Information Code of Practice.  Practice recommendation can be 

issued if Code not followed. Laid in Parliament. 

11. Code of Practice for Social Service Workers and Employers.  Relevant persons 

must ‘make a commitment to work in line with’ the code.  No Parliamentary 

procedure or requirement to lay the Code in Parliament. 

12. Adult Support and Protection Code of Practice.  Must have regard to the Code.  

No Parliamentary procedure or requirement to lay the Code in Parliament. 

 
  

http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/Reports/LGRS042016R02.pdf


 

ANNEXE: CODES OF PRACTICE  
 
The table below gives examples of 12 statutory Codes of Practice or Conduct, setting out whether there is a requirement to comply with 
them and the parliamentary procedure required.  Those with a duty to comply are listed first.  
 

 Primary 
Legislation  

Title  Duty Parliamentary 
Procedure 

Purpose/ Content 

1 s.46 Housing 
(Scotland) Act 2014 

Letting Agents Code of 
Practice (Scotland) 
Regulations 2016.  SSI 
2016/133 

Letting agents must 
comply with the Code.  
Failure to comply can lead 
to First-tier Tribunal who 
can issue an enforcement 
order. 

Regulations.  
Affirmative SSI. 

Standards of practice of 
persons carrying out letting 
agency work, handling of 
tenants’ and landlords’ money 
by those persons, and 
professional indemnity 
arrangements to be kept in 
place by those persons. 

2 s.14 Property Factors 
(Scotland) Act 2011 

Code of Conduct for 
Property Factors 

Property factors must 
comply with the code.  

Scottish Ministers must 
lay the code before the 
Scottish Parliament 
and, by order, appoint a 
date for it to come into 
force. Affirmative SSI 

The Code sets minimum 
standards for property factors in 
areas such as service 
standards, communication with 
customers and debt recovery.  

3 ss. 21, 64 and 97 
Burial and Cremation 
(Scotland) Act  

Separate codes required for 
burial authorities, cremation 
authorities and funeral 
directors.  The legislation is 
not yet in force, so no 
Codes have been 
produced.  

Cremation authorities, burial 
authorities and funeral 
directors must comply with  
codes of practice issued 
under this provision.  

Draft codes must be 
laid before the Scottish 
Parliament and 
approved by resolution.  
Parliament vote 

The codes would cover the 
carrying out of functions of 
managing a burial ground, 
crematorium management and 
functions of funeral directors 
covered by the 2016 Act. It 
includes dealing with the 
collection and handling of 
ashes.  

https://www.legislation.gov.uk/asp/2014/14/section/46
https://www.legislation.gov.uk/asp/2014/14/section/46
https://www.legislation.gov.uk/ssi/2016/133/contents/made
https://www.legislation.gov.uk/ssi/2016/133/contents/made
https://www.legislation.gov.uk/ssi/2016/133/contents/made
https://www.legislation.gov.uk/ssi/2016/133/contents/made
http://www.legislation.gov.uk/ssi/2016/133/contents/made
https://www.legislation.gov.uk/asp/2011/8/section/14
https://www.legislation.gov.uk/asp/2011/8/section/14
http://www.gov.scot/Publications/2012/07/6791/downloads
http://www.gov.scot/Publications/2012/07/6791/downloads
http://www.legislation.gov.uk/ssi/2012/217/contents/made
http://www.legislation.gov.uk/asp/2016/20/section/21/enacted
http://www.legislation.gov.uk/asp/2016/20/section/64/enacted
http://www.legislation.gov.uk/asp/2016/20/section/97/enacted
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 Primary 
Legislation  

Title Duty Parliamentary 
Procedure 

Purpose/ Content 

4 Part 1 Ethical 
Standards in Public 
Life etc (Scotland) Act 
2000 

The legislation empowers 
Scottish Ministers to make 
two codes: 

a code of conduct for 
councillors; and  
 
a model code of conduct for 
members of devolved public 
bodies (“members’ model 
code”)  
 

Councillors must comply 
with the councillors’ code. 
 
The members’ model code 
can distinguish between 
mandatory and optional 
provisions. However, the 
current code requires 
members of devolved public 
bodies to comply with its 
requirements. 

The councillors’ code 
must be laid before, 
and approved by the 
Scottish Parliament.  
Parliament vote. 
 
The same procedure 
applies to the 
members’ model code.  

The purpose of both codes is to 
ensure the maintenance of high 
standards in public life. They 
set out general principles and 
rules of conduct. They also 
make provision for declaring 
interests and voting on matters 
where the councillor or member 
has an interest.  

5 Part 2, Ch. 2 Criminal 
Justice (Scotland) Act 
2016 

Code of Practice on the 
Exercise by Constables of 
Powers of Stop and Search 
of the Person in Scotland 

Courts and tribunals must 
take the Code into 
account when reaching a 
decision in a relevant case. 
However, breach of the 
Code itself is not grounds 
for legal proceedings.  

The Code must be laid 
before the Scottish 
Parliament. 
Regulations bringing 
the Code into effect are 
subject to  
Affirmative SSI.  

The Code covers police 
practice when carrying out a 
search of a person who is not in 
police custody. It sets out when 
a search may be carried out, 
the procedure to be followed 
and what must be recorded.  

6 s.274 Mental Health 
(Care and 
Treatment)(Scotland) 
Act 2003 

Three volumes of guidance, 
plus additional interim 
guidance, are available 
from the Scottish 
Government’s website.  

Those with functions under 
mental health legislation 
must have regard to the 
Code. 

The Codes must be laid 
before the Parliament, 
and brought into effect 
by Order. Negative 
SSI. 

The Codes give guidance on 
discharging functions under the 
2003 Act, or Part 5 of the 
Criminal Procedure (Scotland) 
Act 1995. This makes provision 
for people with mental disorder 
in the criminal justice system. 

7 s.52A Data Protection 
Act 1998 

Information sharing code of 
practice 

Failure to act in accordance 
with the code does not of 
itself render the person 
liable to legal proceedings, 
but the code is admissible 
evidence in legal 
proceedings 

Laid in the UK 
Parliament for 40 days.  
Can be issued unless 
there is a resolution in 
Parliament against it. 
(Similar to negative 
procedure). 
 
 
 

Practical guidance to the 
sharing of personal data in 
accordance with this Act.   

https://www.legislation.gov.uk/asp/2000/7/part/1
https://www.legislation.gov.uk/asp/2000/7/part/1
https://www.legislation.gov.uk/asp/2000/7/part/1
https://www.legislation.gov.uk/asp/2000/7/part/1
http://www.standardscommissionscotland.org.uk/uploads/files/14424808530109379.pdf
http://www.standardscommissionscotland.org.uk/uploads/files/14424808530109379.pdf
http://www.gov.scot/Publications/2014/02/4841
http://www.gov.scot/Publications/2014/02/4841
http://www.gov.scot/Publications/2014/02/4841
http://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S1M-2558&DateTo=10/11/2017%2011:59:59%20PM&SortBy=DateSubmitted&Answers=All&SearchFor=All&ResultsPerPage=10
https://www.legislation.gov.uk/asp/2016/1/part/2/chapter/2
https://www.legislation.gov.uk/asp/2016/1/part/2/chapter/2
https://www.legislation.gov.uk/asp/2016/1/part/2/chapter/2
http://www.gov.scot/Publications/2017/01/5821
http://www.gov.scot/Publications/2017/01/5821
http://www.gov.scot/Publications/2017/01/5821
http://www.gov.scot/Publications/2017/01/5821
http://www.legislation.gov.uk/ssi/2017/72/contents/made
https://www.legislation.gov.uk/asp/2003/13/section/274
https://www.legislation.gov.uk/asp/2003/13/section/274
https://www.legislation.gov.uk/asp/2003/13/section/274
https://www.legislation.gov.uk/asp/2003/13/section/274
http://www.gov.scot/Topics/Health/Services/Mental-Health/Law/Code-of-Practice
http://www.gov.scot/Topics/Health/Services/Mental-Health/Law/Code-of-Practice
http://www.gov.scot/Topics/Health/Services/Mental-Health/Law/Code-of-Practice
http://www.legislation.gov.uk/ssi/2005/417/contents/made
http://www.legislation.gov.uk/ssi/2005/417/contents/made
https://www.legislation.gov.uk/ukpga/1998/29/section/52A
https://www.legislation.gov.uk/ukpga/1998/29/section/52A
https://ico.org.uk/media/for-organisations/documents/1068/data_sharing_code_of_practice.pdf
https://ico.org.uk/media/for-organisations/documents/1068/data_sharing_code_of_practice.pdf
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 Primary 
Legislation  

Title  Duty Parliamentary 
Procedure 

Purpose/ Content 

8 s.14 Equality Act 2006 Equality Act Codes of 
Practice  The EHRC has 
powers to issue a number 
of codes on discrimination 
law. 

 “the Code can be used in 
evidence in legal 
proceedings brought under 
the Act. Courts and 
tribunals must take into 
account.  If providers of 
services, those exercising 
public functions and 
associations 
follow the guidance in the 
Code, it may help them 
avoid an adverse decision 
by a court in such 
proceedings” (Services, 
Public Functions and 
Associations Code p.18). 

Draft code laid in the 
UK Parliament.  The 
code will come into 
force unless there is, 
within 40 days, a 
resolution by 
parliament 
disapproving the draft 
code. (Similar to 
negative procedure). 

Commission has powers to 
issue a number of Codes, 
including one to ensure or 
facilitate compliance with the 
Equality Act 2010, or promote 
equality of opportunity. The 
main purpose of the Codes of 
Practice is to provide detailed 
explanations of the provisions 
in the Act and to apply legal 
concepts in the Act to everyday 
situations. This will assist courts 
and tribunals when interpreting 
the law  

9 s.27 Education 
(Additional Support for 
Learning)(Scotland) 
Act 2004 
 
[See additional 
information below on 
the scrutiny of the 
status of the Code] 
 

Supporting Children’s 
Learning Code of Practice 

Local authorities and 
appropriate agencies must 
have regard to the code. 

Laid in Parliament 40 
days prior to publication 
of final code.  Ministers 
must take account of 
Parliament’s views. 

Provide guidance in the 
exercise of statutory functions.  
Sets out 9 matters to include. 
eg. circumstances giving rise to 
additional support needs. 

10 Part 6, Freedom of 
information (Scotland) 
Act 2002 

s.60 code of practice  Practice recommendations 
can be issued by the 
Commissioner if a public 
authority does not conform 
with the code.(s.44) 

Laid in Parliament.   Recommended good practice.  
From the Code: “The Code is 
not a substitute for the 
legislation and does not 
duplicate or conflict with the 
legislation. The Commissioner 
[…] can serve a practice 
recommendation on any 
authority whose practice does 

https://www.legislation.gov.uk/ukpga/2006/3/section/14
https://www.equalityhumanrights.com/en/advice-and-guidance/equality-act-codes-practice
https://www.equalityhumanrights.com/en/advice-and-guidance/equality-act-codes-practice
https://www.equalityhumanrights.com/sites/default/files/servicescode_0.pdf
https://www.equalityhumanrights.com/sites/default/files/servicescode_0.pdf
https://www.equalityhumanrights.com/sites/default/files/servicescode_0.pdf
https://www.legislation.gov.uk/asp/2004/4/section/27
https://www.legislation.gov.uk/asp/2004/4/section/27
https://www.legislation.gov.uk/asp/2004/4/section/27
https://www.legislation.gov.uk/asp/2004/4/section/27
http://www.gov.scot/Publications/2011/04/04090720/0
http://www.gov.scot/Publications/2011/04/04090720/0
https://www.legislation.gov.uk/asp/2002/13/part/6
https://www.legislation.gov.uk/asp/2002/13/part/6
https://www.legislation.gov.uk/asp/2002/13/part/6
http://www.gov.scot/About/Information/FOI/Section60Code/s60codeofpractice
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not conform to the Code. 
Should an authority fail to 
comply with the Code it may be 
failing in its duties under the 
regimes” 

 Primary 
Legislation  

Title Duty Parliamentary 
Procedure 

Purpose/ Content 

11 s.53 Regulation of 
Care (Scotland) Act 
2001 

The Codes of Practice for 
Social Service Workers and 
Employers, produced by the 
Scottish Social Services 
Council.  

The codes state that social 
service workers and 
employers “must make a 
commitment to work in 
line with” the codes. They 
can be considered in 
relation to regulatory and 
disciplinary issues.  

None. The Scottish 
Social Services Council 
must obtain the 
consent of Scottish 
Ministers before 
publishing a code.  

The Codes set standards of 
conduct and practice expected 
of social service workers and 
those who employ them.  

12 s.48 Adult Support 
and Protection 
(Scotland) Act 2007  

Adult support and protection 
code of practice 

Councils and health 
professionals must have 
regard to the code. 

None. Guidance for councils and 
health professionals on their 
functions under the Act. It 
provides information and 
guidance on the principles of 
the Act, about the measures 
contained within the Act 
including when and where it 
would normally be appropriate 
to use such powers.  
 

 
Additional information – ASL Code (no.9 in above table) 
 
The Education (Additional Support for Learning) Bill was considered by the Parliament in 2003.  Bill documents and parliamentary 
consideration are available here.  During stage 1 there was considerable discussion about how much was to be provided for in the Code 
of Practice rather than the bill.  There was concern from the subordinate legislation committee about Parliamentary scrutiny of the Code.  
 
At stage 1 the Education Committee stated that: "The Committee notes that the successful implementation of the Executive's proposals 
depends largely on the Code of Practice" and recommended that the Code be a statutory instrument subject to affirmative procedure.  
(see paras 175-180 of the stage 1 report).  The Minister (Peter Peacock) addressed this in the stage 1 debate, proposing consultation 

https://www.legislation.gov.uk/asp/2001/8/section/53
https://www.legislation.gov.uk/asp/2001/8/section/53
https://www.legislation.gov.uk/asp/2001/8/section/53
http://www.sssc.uk.com/about-the-sssc/multimedia-library/publications/37-about-the-sssc/information-material/61-codes-of-practice/1020-sssc-codes-of-practice-for-social-service-workers-and-employers
http://www.sssc.uk.com/about-the-sssc/multimedia-library/publications/37-about-the-sssc/information-material/61-codes-of-practice/1020-sssc-codes-of-practice-for-social-service-workers-and-employers
http://www.sssc.uk.com/about-the-sssc/multimedia-library/publications/37-about-the-sssc/information-material/61-codes-of-practice/1020-sssc-codes-of-practice-for-social-service-workers-and-employers
https://www.legislation.gov.uk/asp/2007/10/section/48
https://www.legislation.gov.uk/asp/2007/10/section/48
https://www.legislation.gov.uk/asp/2007/10/section/48
http://www.gov.scot/Publications/2014/05/6492
http://www.gov.scot/Publications/2014/05/6492
http://www.parliament.scot/parliamentarybusiness/Bills/25237.aspx
http://archive.scottish.parliament.uk/business/committees/education/reports-04/edr04-01-vol01-02.htm#2
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with Parliament on the draft code.(stage 1 debate, 28 January 2004, col 5204 - 05).  The Act as passed does not include provision for a 
parliamentary vote on the code. 
 
The 2004 Act was passed in May 2004.  The draft code of practice was published for consultation in November 2004 and laid before the 
Parliament on 12 May 2005.  It was considered by the Committee on 25 May 2005.  Their report was published in June. A revised Code 
was published in 2010 and the Parliament's Education, Culture and Sport Committee reported on the draft.  A third edition was published 
for consultation in June this year, but has not yet been laid in the Parliament. 
 

http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=4489&mode=pdf
http://archive.scottish.parliament.uk/business/committees/education/reports-05/edr05-08.htm
http://archive.scottish.parliament.uk/s3/committees/ellc/reports-10/edr10-03.htm
http://www.gov.scot/Publications/2017/06/5413
http://www.gov.scot/Publications/2017/06/5413
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EDUCATION AND SKILLS COMMITTEE 
 

26TH Meeting, 2017 (Session 5), Wednesday, 25 October 2017 
 

Children and Young People (Information Sharing) (Scotland) Bill 
Submissions pack 

 
 

 
Witness submissions 
 
Panel 1 

Written evidence to the Education and Skills Committee 

Children and Young People’s Commissioner Scotland  

Care Inspectorate 

Police Scotland  

Colleges Scotland   

Written evidence to the Finance and Constitution Committee 

Police Scotland 

 
Panel 2 

CELCIS 

Centre for Youth and Criminal Justice  

 

Written correspondence 

The Convener wrote to the Information Commissioner’s Office regarding how 
the Data Protection Act impacts on the Code of Practice–  

 Convener to the Information Commissioner’s Office 4 October 2017  

 Information Commissioner's Office to the Convener 13 October 2017 

The Convener wrote to the Cabinet Secretary for Education and Skills enclosing the 
letter to and the response from the Information Commissioner's Office– 

 Convener to the Cabinet Secretary for Education and Skills 17 October 2017  

The Cabinet Secretary’s response will be circulated to members once it is received. 

http://www.scottish.parliament.uk/S5_Education/Inquiries/20170825CYP_Commisioner_Scotland.pdf
http://www.scottish.parliament.uk/S5_Education/Inquiries/20170824Care_inspectorate.pdf
http://www.scottish.parliament.uk/S5_Education/Inquiries/20170825Police_Scotland.pdf
http://www.scottish.parliament.uk/S5_Education/Inquiries/20170825CollegesScotland.pdf
http://www.scottish.parliament.uk/S5_Finance/General%20Documents/E_Police_Scotland__Children_and_Young_People.pdf
http://www.scottish.parliament.uk/S5_Education/Inquiries/20170825CELCIS.pdf
http://www.scottish.parliament.uk/S5_Education/Inquiries/20170824Centre_for_Youth_and_Criminal_justice.pdf
http://www.parliament.scot/S5_Education/Inquiries/20171004Out_letter_to_Information_Cimmissioner.pdf
http://www.parliament.scot/S5_Education/Inquiries/20171013IN_ICO_to_ES_Committe_re_GDPR_and_Info_Sharing_Bill.pdf
http://www.parliament.scot/S5_Education/Inquiries/20171017OutCovener_to_DFM_re_Ico.pdf
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